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IN THE SUPREME COURT OF THE STATE OF WASHINGTON 
 
ARMEN YOUSOUFIAN,                                ) 
                                                 ) No. 73763-1 
               Petitioner,                       ) 
                                                 ) 
     v.                                          ) En Banc 
                                                 ) 
THE OFFICE OF RON SIMS, KING COUNTY              ) 
EXECUTIVE, a subdivision of King County, a       ) 
municipal corporation; THE KING COUNTY           ) 
DEPARTMENT OF FINANCE, a subdivision of          ) 
King County, a municipal corporation; and THE    ) 
KING COUNTY DEPARTMENT OF STADIUM                ) 
ADMINISTRATION, a subdivision of King            ) 
County, a municipal corporation,                 ) 
                                                 ) 
               Respondents.                      ) 
                                                 ) Filed Sept. 30, 2004 
 
ALEXANDER, C.J.--We are asked to determine the proper application of a 
provision in the public disclosure act (PDA), RCW 42.17.340(4), which 
provides penalties for the failure to timely produce public records. 
Specifically, we must decide whether a trial court that has determined 
that a violation of the PDA has occurred (1) must assess a per day 
penalty for each requested record that was withheld in violation of the 
act and (2) has the authority to limit the number of days against which 
the penalty is assessed due to the plaintiff's failure to file suit 
within a 'reasonable amount of time.'  We hold that under the PDA, 
penalties need not be assessed per record, and that trial courts must 
assess a per day penalty for each day a record is wrongfully withheld.  
Consequently, we affirm the decision of the Court of Appeals, except 
for its determination to reduce the number of days upon which the 
penalty was assessed, which decision is reversed. 
 
     I 
 
On May 30, 1997, Armen Yousoufian sent a records disclosure request to 
King County Executive Ron Sims.  The request, which was made pursuant 
to the PDA, requested the production of two distinct groups of records: 
(1) studies concerning how a ''fast food'' tax used to finance a new 
stadium would affect consumers, and (2) '{a}ll file materials relating 
to, and including, the widely quoted 'Conway Study' that many 
politicians have referred to in connection with the economic impacts of 
sports stadiums and any other such studies.'1  Clerk's Papers (CP) at 
36, 37.  On June 4, 1997, a King County 'office manager' acknowledged 
Yousoufian's request by sending him a letter stating that the Conway 
Study was available for review, but that it would take approximately 



three weeks to determine if there were other documents that fell within 
his request. 
 
     In succeeding months, representatives of the county corresponded 
with Yousoufian regarding the production of additional documents.  
Although the county produced many documents during this time, 
Yousoufian was not satisfied with the county's response because he felt 
that it was incomplete and untimely. 
 
      Consequently, Yousoufian hired an attorney who wrote to the 
county on December 8, 1997.  In his letter, the attorney reiterated 
Yousoufian's May 30 request and additionally requested 'all documents . 
. . relevant to the questions of who ordered each study, how they were 
ordered and what the cost was.'  Ex. 193, at 2.  The county responded 
to the attorney's letter, which led to additional correspondence 
between the parties.  The last correspondence between the parties 
occurred on June 22, 1998, when the county informed Yousoufian that the 
King County Department of Finance 'has no documents related to the 
financing of stadium studies.'  Ex. 205. 
 
     On March 30, 2000, Yousoufian filed suit against the county in 
King County Superior Court.2  During the course of litigation, the 
county located more responsive documents, including documents held by 
the King County Department of Finance relating to the financing of 
stadium studies. These were documents it had earlier denied having. 
Following a trial in superior court, the trial court entered findings 
of fact and conclusions of law,3 and determined that Yousoufian 
actually made two PDA requests for documents.  The first request, it 
determined, was on May 30, 1997, and the second was on December 8, 
1997.  The trial court reasoned that in his letter of December 8, 1997, 
Yousoufian's attorney sought records that had not been requested on May 
30, 1997. Although the trial court concluded that the county eventually 
produced the requested documents, it also determined that the county's 
delays constituted a violation of the PDA.  The trial court 
specifically found that 'the County was negligent in the way it 
responded to Mr. Yousoufian's PDA request at every step of the way, and 
this negligence amounted to a lack of good faith.'  CP at 1026.  The 
trial court went on to conclude, however, that the county did not act 
in ''bad faith' in the sense of intentional nondisclosure.'  CP at 
1025. 
 
     The trial court then proceeded to determine the amount of 
statutory penalties that it would award pursuant to RCW 42.17.340(4), 
the statute which authorizes an award to '{a}ny person who prevails 
against an agency in any action in the courts seeking the right to 
inspect or copy any public record.'  Yousoufian indicated at that time 
that he was seeking penalties for each day that the 228 requested 
'record{s}' were wrongfully withheld. CP at 688.  He calculated the 
penalty at $1,534,855 if the court assessed the minimum penalty of $5 
per day and $30,697,100 if the court assessed the maximum penalty of 
$100 per day.4 
 
     The trial court refused to award penalties on a per record basis 
concluding that it would result 'in a penalty totally out of proportion 
to the County's negligence, the harm done thereby, and any amount 
needed for deterrence.'  CP at 1035.  Instead, it arranged the withheld 



records into 10 groups based on time of production and subject matter.  
The trial court then determined the award based on these groups. 
 
     In arriving at the penalty, the trial court calculated the total 
number of days each group of records was wrongfully withheld.  It then 
subtracted 527 days from the time that six of the groups were withheld5 
based on the fact that Yousoufian waited an excessive amount of time 
(647 days) from the date of the county's last correspondence until 
filing suit.  It determined that 120 days was 'a reasonable amount of 
time for Mr. Yousoufian to find an attorney to represent him' following 
the last correspondence.  CP at 1037. 
 
     It then took the difference between 120 days and 647 days (527 
days) to reach the number of days it subtracted from the time each of 
the six groups of records were wrongfully withheld.  While the court 
did not explain its basis for determining that 120 days was a 
reasonable period of time for Yousoufian to hire an attorney and bring 
suit, it did indicate that it refused to include the full 647 days 
'{b}ecause inclusion of this time would encourage future plaintiffs to 
delay in filing suit in order to incur additional penalties.'  Id.  In 
the final analysis, the trial court calculated the penalty period at 
5,090 days6 and multiplied this figure by the statutory minimum penalty 
of $5 per day, to arrive at an award to Yousoufian of $25,4407 in 
statutory penalties.  In total, Yousoufian received an award of 
$114,416.26, which included $82,196.16 in attorney fees, $6,780.10 in 
costs, and $25,440 in statutory penalties. 
 
     Yousoufian appealed the trial court's decision to Division One of 
the Court of Appeals.  Yousoufian v. Office of King County Executive, 
114 Wn. App. 836, 60 P.3d 667, review granted, 150 Wn.2d 1001, 77 P.3d 
651 (2003). Yousoufian asserted there that the trial court erred in 
holding that the county had disclosed all records responsive to his 
request and in determining the penalties and attorney fees.  Applying 
de novo review, the Court of Appeals affirmed the trial court's finding 
that the county had completely responded to Yousoufian's PDA request.  
Applying an abuse of discretion standard of review, the Court of 
Appeals affirmed the trial court's determination of reasonable attorney 
fees, its refusal to award penalties per record, and its subtraction of 
527 days from the penalty period.  The Court of Appeals did, however, 
determine that the trial court abused its discretion in awarding the 
statutory minimum penalty of $5 per day in light of the county's gross 
negligence.  Therefore, it remanded for the trial court to award a 
penalty exceeding the statutory minimum. 
 
     Yousoufian petitioned this court for discretionary review of the 
Court of Appeals' decision relating to the appropriate standard of 
review, the assessment of penalties per record, and the subtraction of 
days from the penalty period.8  The county also sought discretionary 
review, claiming that the Court of Appeals erred in remanding for the 
imposition of a per day penalty above $5.  We granted review of all 
issues raised by the parties. 
 
     II 
 
    Under the PDA, all state and local agencies must disclose any 
requested public record, unless the record falls within a specific 
exemption. Progressive Animal Welfare Soc'y v. Univ. of Wash., 125 



Wn.2d 243, 250, 884 P.2d 592 (1994).  The PDA enables citizens to 
retain their sovereignty over their government and to demand full 
access to information relating to their government's activities.  RCW 
42.17.010, .251.  The provisions of the PDA are to be 'liberally 
construed and its exemptions narrowly construed to promote this public 
policy.'  RCW 42.17.251. 
 
     The PDA includes a penalty provision that is intended to 
'discourage improper denial of access to public records and {encourage} 
adherence to the goals and procedures dictated by the statute.'  Hearst 
Corp. v. Hoppe, 90 Wn.2d 123, 140, 580 P.2d 246 (1978).  RCW 
42.17.340(4) provides for these penalties and states: Any person who 
prevails against an agency in any action in the courts seeking the 
right to inspect or copy any public record or the right to receive a 
response to a public record request within a reasonable amount of time 
shall be awarded all costs, including reasonable attorney fees, 
incurred in connection with such legal action.  In addition, it shall 
be within the discretion of the court to award such person an amount 
not less than five dollars and not to exceed one hundred dollars for 
each day that he was denied the right to inspect or copy said public 
record. 
 
A.   Standard of Review 
 
     Yousoufian contends that appellate courts must review de novo the 
trial court's determination of where the proper per day penalty, 
between $5 and $100 per day, should rest.  Suppl. Br. of Pet'r at 12.  
In support of his argument, Yousoufian cites RCW 42.17.340(3) which 
provides, in pertinent part, that '{j}udicial review of all agency 
actions taken or challenged under RCW 42.17.250 through 42.17.320 shall 
be de novo.'  Suppl. Br. of Pet'r at 13 (emphasis added). 
 
     While we review questions of law de novo, Pacheco v. Ames, 149 
Wn.2d 431, 436, 69 P.3d 324 (2003), the PDA specifically provides that 
'it shall be within the discretion of the court to award such person an 
amount not less than five dollars and not to exceed one hundred dollars 
for each day that he was denied the right to inspect or copy said 
public record.'  RCW 42.17.340(4) (emphasis added).  In King County v. 
Sheehan, 114 Wn. App. 325, 350-51, 57 P.3d 307 (2002), the Court of 
Appeals held that under RCW 42.17.340(4) an appellate court's 'function 
is to review claims of abuse of trial court discretion with respect to 
the imposition or lack of imposition of a penalty, not to exercise such 
discretion ourselves.'  There the court reasoned that the PDA 'grants 
discretion to the trial court, not to this appellate court, to set the 
amount of the penalty within the minimum and maximum ranges.'  Id. at 
350. 
 
     Yousoufian's contention that we must review de novo the trial 
court's determination of proper PDA penalties is unpersuasive in light 
of the aforementioned authority and because the trial court's 
determination of the appropriate per day penalty is not an 'agency 
action,' that being the only type of action for which RCW 42.17.340(3) 
mandates de novo review. Furthermore, the PDA's penalty provision 
clearly grants the trial court 'discretion' to determine the 
appropriate per day penalty, and this grant of discretion is only 
meaningful if appellate courts review the trial court's imposition of 
that penalty under an abuse of discretion standard of review.  We agree 



with the analysis the Court of Appeals set forth in Sheehan and 
conclude, therefore, that the trial court's determination of 
appropriate daily penalties is properly reviewed for an abuse of 
discretion. 
 
     B. 
 
     Whether the PDA Requires a Penalty for Each Record Yousoufian 
asserts that under the plain meaning of the PDA's penalty provision, 
the trial court is required to assess penalties for each public record 
that is requested.  The county responds that the penalty provision is 
ambiguous and that an interpretation of the statute requiring penalties 
for every record would lead to absurd results contrary to the spirit of 
the PDA.  The Court of Appeals agreed with the county, on this issue, 
stating, '{t}he literal meaning of RCW 42.17.340(4) contemplates a 
penalty for each day a record request is unlawfully denied; the statute 
does not require the penalty to be multiplied by the number of records 
responsive to a single request.'  Yousoufian, 114 Wn. App. at 848. 
 
     Before reaching the core of Yousoufian's argument on this issue, 
we must first determine whether the trial court is obligated to award a 
penalty at all.  If the trial court is not required to award a penalty, 
then it follows that the trial court need not award a penalty for each 
requested record. In Lindberg v. Kitsap County, 133 Wn.2d 729, 746-47, 
948 P.2d 805 (1997), we upheld a trial court's order awarding $1,100 as 
''a combination of attorney fees and . . . {an} award of some 
penalties.''  Pursuant to RCW 42.17.340(4), the trial court designated 
$507.70 as the penalty award but failed to explain the basis for this 
amount.  Although the plaintiffs argued that the trial court erred in 
refusing to assess the statutory minimum penalty for each day the 
records were wrongfully withheld, we concluded that the trial court did 
not abuse its discretion in determining the penalty.  Four justices of 
this court dissented, believing that a remand was necessary so that the 
trial court could determine the number of days that the records were 
wrongfully withheld and assess a penalty between $5 and $100 for each 
of those days. 
 
     In Amren v. City of Kalama, 131 Wn.2d 25, 37, 929 P.2d 389 (1997), 
however, we unanimously determined that an agency violated the PDA, and 
therefore, the plaintiff was 'entitled' to a statutory penalty for each 
day the requested report was wrongfully withheld.  We reasoned that 
'when an agency erroneously denies a public record and a party has 
prevailed against the agency in obtaining a copy of the public record 
an award is warranted.' Id.  The case was remanded to the trial court 
for a determination of 'an award not less than $5 and not more than 
$100 for each day the report has been withheld.'  Id.  In Limstrom v. 
Ladenburg, 136 Wn.2d 595, 617, 963 P.2d 869 (1998), we reaffirmed 
Amren, stating, '{w}e have interpreted {RCW 42.17.340(4)} to entitle a 
requester to an award if an agency erroneously denies disclosure of a 
public record.'  (Emphasis added.) 
 
     In Sheehan, the Court of Appeals was faced with the conflicting 
decisions of Lindberg and Amren when it was asked to decide if 
penalties are mandatory under the PDA.  After a lengthy analysis of 
both cases and the legislative history of RCW 42.17.340(4), the Sheehan 
court determined that Lindberg was wrongly decided.  Critical to the 
court's determination was its observation that in 1992, the legislature 



amended the pertinent sections of RCW 42.17.340.  Prior to the 1992 
amendment, the statute provided that "it shall be within the discretion 
of the court to award such person an amount not to exceed twenty-five 
dollars for each day that he was denied the right to inspect or copy 
said public record."  Former RCW 42.17.340(3) (1987).  In 1992, 
however, the statute was amended to provide that 'it shall be within 
the discretion of the court to award such person an amount not less 
than five dollars and not to exceed one hundred dollars for each day 
that he was denied the right to inspect or copy said public record.'  
Laws of 1992, ch. 139, sec. 8 (emphasis added).  The Sheehan court 
determined that 'by so amending the statute, the legislature limited 
trial court discretion, so that a penalty of at least $5 per day is now 
mandatory where an agency erroneously withholds a public record.'  
Sheehan, 114 Wn. App. at 355. 
 
     We agree with the Sheehan court's resolution of this issue.  The 
PDA plainly states that the trial court has 'discretion' in setting the 
penalty at not less than $5 but not more than $100.  If the trial court 
refuses to assess any penalty, then it is setting the penalty at less 
than $5, which is contrary to the unambiguous language used in RCW 
42.17.340(4).  As stated in Sheehan, the legislature limited the trial 
court's discretion by amending RCW 42.17.340 in 1992 to set a minimum 
penalty, which the trial court must assess, if the agency is found to 
have violated the PDA. Having determined that the trial court must 
award penalties when the PDA is violated, we must now decide whether 
the trial court is required to award a penalty for each requested 
record.  Although RCW 42.17.340(4) states that penalties are assessed 
'for each day that {the plaintiff} was denied the right to inspect or 
copy said public record,' the definitions section of the PDA provides 
that '{a}s used in this chapter, the singular shall take the plural and 
any gender, the other, as the context requires."  RCW 42.17.020. 
 
     We have held that '{a} statute is ambiguous if it can be 
reasonably interpreted in more than one way.'  Vashon Island Comm. for 
Self-Gov't v. Wash. State Boundary Review Bd., 127 Wn.2d 759, 771, 903 
P.2d 953 (1995). RCW 42.17.340(4) is, in our view, ambiguous.  We say 
that because we are instructed by the PDA's definitions section to 
interpret terms as either singular or plural 'as the context requires.'  
If the term 'record' is interpreted as 'record,' then the plain meaning 
would suggest that courts should assess penalties for every 'record' 
that is requested.  However, if the term is interpreted as 'records,' 
then the plain meaning would suggest that courts should assess 
penalties only for each request regardless of the number of records 
sought. 
 
     When a statute is ambiguous, 'this court will resort to principles 
of statutory construction, legislative history, and relevant case law 
to assist in interpreting it.'  State v. Watson, 146 Wn.2d 947, 955, 51 
P.3d 66 (2002).  Moreover, '{w}hen construing a statute, the court must 
ascertain and give effect to the Legislature's intent.'  Shoreline 
Cmty. College Dist. No. 7 v. Employment Sec. Dep't, 120 Wn.2d 394, 405, 
842 P.2d 938 (1992). 
 
     Both parties agree that there is only one case in which this issue 
is discussed, Lindberg v. Kitsap County, 82 Wn. App. 566, 919 P.2d 89 
(1996), rev'd, 133 Wn.2d 729, 948 P.2d 805 (1997).  In Lindberg, the 
Court of Appeals considered the phrase 'said public record' as used in 



RCW 42.17.340(4), and it stated, '{t}he statutory use of singular 
phrasing is significant.'  Lindberg, 82 Wn. App. at 575.  The court 
then remanded for the trial court to award 'a statutory penalty award 
for each record {the plaintiffs} requested.'  Id.  As noted above, we 
later reversed the Court of Appeals' decision to remand the case to the 
trial court because we concluded that it was unnecessary to determine 
the number of days that the documents were wrongfully withheld.  
Lindberg, 133 Wn.2d at 747. 
 
     The Court of Appeals' decision in Lindberg is not helpful here 
because its determination that penalties are based on each record was 
not affirmed by this court.  However, our decision in Lindberg is also 
unhelpful because it was based on our conclusion that the trial court 
did not need to award a penalty at all.  Thus, the only prior case 
interpreting the term 'record' provides little assistance in 
determining the issue presented to us here. Both parties ask us to 
consider legislative intent.  Yousoufian argues that 'given that a 
liberal construction is mandated for purposes of assessing penalties, 
it stands to reason that each record requested, when improperly 
withheld, will result in a discrete penalty.'  Br. of Appellant at 37.  
The county responds that the legislature did not intend to require 
penalties for each record because this would create a windfall only for 
individuals who make a voluminous request and do nothing to encourage 
disclosure for reasonable requests.  Suppl. Br. of Resp'ts at 11.  The 
Court of Appeals agreed with the county, reasoning that '{u}nder 
Yousoufian's interpretation, agencies that acted in good faith but 
failed to respond adequately to broad requests for multiple documents 
would often pay higher penalties than agencies that refused to disclose 
a single document in bad faith.'  Yousoufian, 114 Wn. App. at 848. 
 
     The PDA provides, in pertinent part, that '{t}he provisions of 
this chapter shall be liberally construed to promote . . . full access 
to public records so as to assure continuing public confidence of 
fairness of elections and governmental processes.'  RCW 42.17.010.  We 
have stated that RCW 42.17.340(4) is 'a penalty to enforce the strong 
public policies underlying the public disclosure act.'  Amren, 131 
Wn.2d at 35-36.  And '{w}hen determining the amount of the penalty to 
be imposed 'the existence or absence of {an} agency's bad faith is the 
principal factor which the trial court must consider.''  Id. at 37-38 
(second emphasis omitted) (quoting Yacobellis v. City of Bellingham, 64 
Wn. App. 295, 303, 825 P.2d 324 (1992)). 
 
     Although the PDA's purpose is to promote access to public records, 
this purpose is better served by increasing the penalty based on an 
agency's culpability than it is by basing the penalty on the size of 
the plaintiff's request.  Indeed, it seems unlikely that the 
legislature intended to authorize a penalty that Yousoufian once 
estimated at between $1,534,855 and $30,697,100, considering that the 
county did not act in bad faith. Therefore, based on the ambiguity of 
the statute and the purpose for enacting the PDA, we conclude that RCW 
42.17.340(4) does not require9 the assessment of per day penalties for 
each requested record.10 
 
     C.   Reduction of Penalty Days 
 
     Yousoufian argues that the trial court erred in subtracting 527 
days from the number of days that the daily penalty was assessed 



against (hereafter referred to as the 'penalty period') because the 
only time limitation on filing suit is the PDA's five-year statute of 
limitations.  Br. of Appellant at 39.  The county relies on Doe I v. 
Wash. State Patrol, 80 Wn. App. 296, 908 P.2d 914 (1996), and responds 
that the trial court did not abuse its discretion in reducing the 
penalty period.  Br. of Resp'ts at 36. Applying an abuse of discretion 
standard of review to this issue, the Court of Appeals upheld the 
reduction of time from the penalty period. Yousoufian, 114 Wn. App. at 
851. 
 
     Again we must decide the proper standard of review.  In 
particular, we must determine whether abuse of discretion is the 
appropriate standard for reviewing the trial court's decision to reduce 
the penalty period.  As noted above, this court reviews questions of 
law de novo.  Pacheco, 149 Wn.2d at 436.  In our judgment, the question 
of whether RCW 42.17.340(4) authorizes a trial court to reduce the 
penalty period is a question of law. De novo, therefore, is the proper 
standard of review, not the abuse of discretion standard. 
 
     PDA penalties are awarded 'for each day that {the plaintiff} was 
denied the right to inspect or copy said public record.'  RCW 
42.17.340(4) (emphasis added).  The PDA also provides that '{a}ny 
action brought under the provisions of this chapter must be commenced 
within five years after the date when the violation occurred.'  RCW 
42.17.410. 
 
     In Doe I, the Court of Appeals upheld, under an abuse of 
discretion standard of review, the trial court's reduction of the PDA 
penalty period by almost four months because the plaintiff 'either 
requested or acquiesced in various delays in hearing the matter.'  Doe 
I, 80 Wn. App. at 304 (footnote omitted).  These delays included the 
plaintiff's request for a continuance so that she could retain counsel 
and both parties' agreement to forgo a preliminary hearing. 
 
     When interpreting a statute, our primary duty is to give effect to 
the legislature's intent.  State v. J.P., 149 Wn.2d 444, 450, 69 P.3d 
318 (2003).  'If the statute's meaning is plain on its face, then 
courts must give effect to its plain meaning as an expression of what 
the Legislature intended.'  State v. J.M., 144 Wn.2d 472, 480, 28 P.3d 
720 (2001). Furthermore, we will not 'add words or clauses to an 
unambiguous statute when the legislature has chosen not to include that 
language.'  State v. Delgado, 148 Wn.2d 723, 727, 63 P.3d 792 (2003). 
 
     In this case, the PDA unambiguously requires a penalty 'for each 
day.'  The PDA does not contain a provision granting the trial court 
discretion to reduce the penalty period if it finds the plaintiff could 
have achieved the disclosure of the records in a more timely fashion.  
While the trial court could utilize its discretion by decreasing the 
per day penalty during this period, the only limitation on the number 
of days comprising the penalty period is the five-year statute of 
limitations. 
 
     Although the Court of Appeals determined here and in Doe I that 
agencies should not pay for delays that the plaintiff could have 
limited, the PDA does not grant such discretion.  The Court of Appeals' 
decisions in the instant case and Doe I are not persuasive on this 
issue because, in our view, neither opinion engaged in the correct 



statutory analysis of RCW 42.17.340(4).  Instead, the courts merely 
deferred to the trial court's interpretations of the PDA by applying an 
abuse of discretion standard of review.  Because the PDA does not 
include a limitation on the penalty period beyond the statute of 
limitations, we are of the view that the PDA does not allow a reduction 
of the penalty period when the trial court finds the plaintiff could 
have filed suit earlier than it did.11 
 
     III 
 
      The county contends that the Court of Appeals erred in 
characterizing the penalty assessed against it as the minimum penalty.  
The county makes this argument even though it concedes that a penalty 
greater than the minimum was justified here.  Specifically, it asserts 
that the Court of Appeals should have considered that the trial court 
actually increased the total penalty by assessing the per day penalty 
against the number of days each of the 10 groups of records were 
withheld rather than basing the penalty on two requests, as the county 
proposed.  The Court of Appeals rejected this challenge to the penalty 
on procedural grounds, stating that 'the county has not filed a cross-
appeal or assigned error to the trial court's method of calculation.'  
Yousoufian, 114 Wn. App. at 854 n.4. 
 
     The process for determining the appropriate PDA award is best 
described as requiring two steps: (1) determine the amount of days the 
party was denied access and (2) determine the appropriate per day 
penalty between $5 and $100 depending on the agency's actions.  
Lindberg, 133 Wn.2d at 749 (Durham, C.J., dissenting).  The 
determination of the number of days is a question of fact.  Id.  
However, as discussed above, the determination of the appropriate per 
day penalty is within the discretion of the trial court.  RCW 
42.17.340(4). 
 
     The Court of Appeals correctly ignored the manner in which the 
records were grouped because the county failed to assign error to the 
trial court's method of calculation.  Therefore, we agree with the 
Court of Appeals that assessing the minimum penalty of $5 a day was 
unreasonable considering that the county acted with gross negligence.12 
 
IV 
 
     In conclusion, the Court of Appeals correctly determined that 
while a trial court must assess penalties of at least $5 per day if the 
PDA is violated, the trial court is not required to assess those 
penalties for each requested record.  However, the Court of Appeals 
erred in affirming the trial court's decision to reduce the number of 
days that it assessed the daily penalty because the PDA does not 
authorize courts to limit the penalty period if a plaintiff does not 
file suit within a reasonable time. 
 
     Lastly, the Court of Appeals correctly refused to consider the 
trial court's method of calculating the penalty period when it 
determined that the statutory minimum penalty was imposed because the 
number of days that a plaintiff is denied access to requested records 
is a question of fact, and the county failed to assign error to this 
finding. 
 



     Consequently, we affirm in part, and reverse in part the Court of 
Appeals' decision, and remand this case to the trial court for the 
imposition of penalties above the statutory minimum for each day that 
Yousoufian was denied access to the requested records, including the 
days between the last correspondence and the filing of suit. 
 
WE CONCUR: 
/s/ Faith Ireland, Bobbe J Bridge, Charles W. Johnson, Susan Owens, 
Mary Fairhurst 
 
 
 1 Concerning the 'Conway Study,' Yousoufian went on to state that 
'{w}hat I wish to see not only includes the study itself, including any 
and all addenda, attachments, updates, etc. but all related records 
including, but not limited to, how and why and by whom the study was 
ordered, its cost, and any previous or subsequent studies on sports 
stadiums.'  CP at 37.  
 
 2 Yousoufian filed an affidavit explaining that he had difficulty 
finding an attorney willing to take his case because (1) the attorney 
who he had earlier retained would not represent him in the litigation, 
and (2) the county denied in writing that it had any more documents 
responsive to his request.  
 
 3 No testimony was offered at the trial, the trial being limited to 
the submission of affidavits.  
 
 4 At oral argument, before this court, Yousoufian's counsel indicated 
that his client was requesting penalties based on the wrongful 
withholding of 18 records.  
 
 5 Four of the 10 groups did not have 527 days subtracted because these 
groups of records, although wrongfully withheld, were released before 
Yousoufian filed suit.  
 
 6 The trial court arrived at 5,090 days by adding together the number 
of days each of the 10 groups of records were wrongfully withheld and 
subtracting 527 days from each group that was produced after the 
lawsuit was filed.  Each group of records was assigned a letter from A 
to J and a number of penalty days as follows: Group A was 4 days late; 
Group B was 49 days late; Group C was 76 days late; Group D was 126 
days late; Group E was 843 days late; Group F was 651 days late; Group 
G was 855 days late; Group H was 663 days late; Group I was 887 days 
late; and Group J was 936 days late.  Through this formula, the overall 
number of days late totaled 5,090.  
 
 7 The trial court made a $10 mathematical error in its calculation of 
penalties.  Under the trial court's formula, the award to Yousoufian 
should have been $25,450.  
 
 8 Yousoufian also lists as an issue for review '{w}hether the Court of 
Appeals erred in ruling that RCW 42.17.260(1) allows only 'reasonable 
disclosure' of discrete, non-exempt public records requested.'  Pet. 
for Review at 2.  However, Yousoufian misstates the Court of Appeals' 
interpretation of the PDA.  The Court of Appeals determined that the 
PDA requires complete disclosure of requested documents unless they are 
exempt. Yousoufian, 114 Wn. App. at 857.  Applying this standard, the 



Court of Appeals agreed with the trial court's finding that complete 
disclosure occurred.  Id.  Yousoufian has not challenged that finding 
here.  Because the Court of Appeals in fact held that the PDA requires 
complete disclosure, this issue is not discussed further.  
 
 9 The county did not cross-appeal the trial court's decision to group 
the records.  Yousoufian, 114 Wn. App. at 849 n.3.  Instead, the county 
argued at the Court of Appeals that the trial court has discretion to 
group the records.  Suppl. Br. of Resp'ts at 10.  Therefore, the issue 
of whether the trial court has the discretion to assess penalties per 
record if it should so choose is not before us.  
 
 10 Although Allied Daily Newspapers argues in its amicus brief that 
this holding will merely inspire plaintiffs to file individual requests 
for each record, this holding does not suggest that the trial court 
lacks the ability to determine that multiple requests are actually one 
single request based on the subject matter and timing of the requests.  
Br. of Amicus at 15 (Jan. 28, 2004).  
 
 11 This holding does not foreclose the trial court's ability to apply 
the common law doctrine of laches.  However, laches 'does not bar an 
action short of the statute of limitations applicable thereto, unless 
it is made to appear that, by reason of the delay in asserting a claim, 
the other party has altered his position or has been otherwise injured 
by the delay.' Luellen v. City of Aberdeen, 20 Wn.2d 594, 602, 148 P.2d 
849 (1944), overruled on other grounds by Stenberg v. Pac. Power & 
Light Co., 104 Wn.2d 710, 709 P.2d 793 (1985).  In this case, laches 
does not apply because the county did not alter its position regarding 
the requested documents because Yousoufian waited 647 days to file 
suit.  
 
 12 Yousoufian seeks attorney fees on appeal by inserting one line in 
his brief stating, in its entirety, that '{p}ursuant to RAP 18.1, 
appellant respectfully requests reimbursement of all attorney's fees 
and costs incurred in this appeal.'  Br. of Appellant at 47.  RAP 18.1 
'requires more than a bald request for attorney fees on appeal.  
Argument and citation to authority are required under the rule to 
advise us of the appropriate grounds for an award of attorney fees as 
costs.' Wilson Court Ltd. P'ship v. Tony Maroni's, Inc., 134 Wn.2d 692, 
710 n.4, 952 P.2d 590 (1998) (citations omitted).  Here, Yousoufian 
made only a cursory request for fees and failed to set forth the legal 
basis for an award.  Therefore, the request for fees on appeal is 
denied. 


